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PETITION FOR REHEARING 

On March 23, 1970, this Court affirmed appellant's 
convictions on seven counts of a fourteen-count indictment 
charging robbery and related offenses and vacated his con- 
victions on the other seven counts. Appellee has no quarrel 
with the seven affirmances. We strenuously object, however, 
to the vacating of the other seven convictions and seek 
rehearing as to the vacated counts only. 

Wie are particularly distressed by the following 
statement at pages 10-11 of the slip opinion: 

Yet the government professes no interest 

in upholding appellant's remaining con- 

victions. Accordingly, we see no reason 

to burden either ourselves or the district 

court with complex litigation in the out- 

come of which only one party has a serious 

interest. 
We respectfully suggest that the Court has misunderstood our 


position, for it is most emphatically not true that “the 


government profecres no interest in upholding appellant 's 


~2- 


remaining convictions." On the contrary, both in our brief and 
| 


at oral argument we urged affirmance of the convictions on all 


fourteen counts. We relie¢ in part on so-called “concurrent 


sentence doctrine” articulated in Hirabayashi v. United States, 
xf if 


320 U.S. &1 (1943), and other cases, because the evidence as to 


the robbery of Burdette's Liquor Store was in our view over- 
whelming and because no objection had been made at trial to the 
identification vrocedures which appellant challenged on appeal. 
In addition, however, we maintained and still maintain that 


all of appellant's convictions should be affirmed on the merits. 


| 5 
We reiterate that we do not intend our reliance on Hirabayashi, 


either in this case or in other cases, to be a profession of 


"no interest in upholding appellant's remaining convictions,” 
2/ 


and we respectfully urge the Court not to regard it/as such. 
It is hornbook law that a judgment of a trial court 
is presumed to be valid and that the varty seeking appellate 


review bears the burden of persuading the appellate|court that 


| 
1/ We do not read Centon v. Maryland, 355 U.S. 784/ (1959), as 
overruling Hirabayashi. Benton was decided on the narrow 
question of whether the concurrent sentence doctrine operated 
as a jurisdictional bar to the Court's consideration of Benton's 
claims. We make no such argument in this case, nor|to the best 
of counsel's recollection have we ever so contended|in this 


Court. 


2/ See also our recently filed brief in United States v. 
Whitaker, No. 23,454, at pp. 11-12. 


ase 
the trial court committed error. Avpellant, we submit, has 
failed to do so, and accordingly all his convictions should 
be affirmed. Ris inability to present to the Court a meritorious 
claim of error, coupled with the trial court's generosity in 
imposing cencurrent rather than consecutive sentences, should 
not entitle him to the windfall that this Court has ncw bestowed 
upon him. Appellant was convicted of three separate robberies 
of three separate liquor stores, all at gunpoint. If this Court 
sees fit to reverse any of those convictions on the merits, 
we will of covrse accent the Court's decision. We are most 
reluctant, however, to accede to a decision which, we respect- 
fully svgeest, fails to recognize that before an appellate 
court a conviction of any offense is presumptively valid. 
The burden is on appellant to present to the Court sufficient 
grounds for reversal, and unless he can carry that burden the 
conviction should stand undisturbed. 

We therefore see’: rehearing and urge that the judgment 
of the District Court should be affirmed as to all fourteen 
counts of which appellant was convicted, not just the seven 
which related to the robbery of Purdettes Liquor Store. If 
the Court does not see fit to affirm as to all counts on the 


basis of Hirabayashi v. United States, supra, we ask the Court 


to consider the seven vacated convictions on the merits, either 


=i 


with or without further oral argument by the parties, as the 
Court may desire, and thereupon to affirm the judgment of 

the District Court in its entirety. We are, of course, 
completely satisfied with that portion of the Court's decision 
reflected in Parts I and II of the slip opinion and as that 
in any event pages 1 through $ remain in effect. 


Respectfully submitted, 


/s/ THOMAS A. FLANNERY | 
THOMAS A. FLANNERY 
United States Attorney) 


| 
/s/ JOHN A. TERRY | 


JOHN A TERRY 
Assistant United States Attorney 
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s/ JOHN A. TERRY 
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SUPPLEMENTAL BRIEF OF APPELLANT 


Appellant was tried in May, 1968 on five counts of robbery, 
eight counts of assault with a deadly weapon, and one count of 
carrying a dangerous weapon, all arising out of a series of three 


liquor store robberies. 


Appellant was convicted on all counts and sentenced from 
five to fifteen years on each robbery count and to lesser sentences 


on the other counts. All sentences run concurrently. 


Appellant filed his appeal and this Court issued its decision 
on March 23, 1970 vacating appellants convictions on seven counts 


of the fourteen count indictment. 


Appellant's case on appeal raised substantial points regarding 
joinder of offenses for trial, pretrial identifications and search 
and seizure. Although the joinder issue had been raised at trial, 


the pre-trial identification issue had not. Thus, in order for 


the Court to rule on the pre-trial identification issues, further 


evidentiary hearings would be required under the Simnons “totality 
| 


of the surrounding circumstances” doctrine,Simmons Ve U.S., 390 


| 
U.S. 377 (1968) (CF. Appellant's Motion for Remand filed before this 


| 
Court January 24, 1969). j 


“The Court found appellant's objections to the Monfried testimony 
to be without merit and on the basis of such evidence and the testimony 


of the arresting officer, affirmed the convictions arising out of 


the Burdette robbery. 


Recognizing that the evidence regarding the other two robberies 
was admittedly "far weaker than that relating to the) robbery of 
Burdette's", Slip Opinion p. 10, the Court vacated the counts 
relating to such two robberies, thus eliminating the need for 
“complex litigation in the outcome of which only one! party has a 


serious interest" Slip Opinion P. 10, ll. 


| 
In the case of Hooper v. U.S., D. C. Cir. No. 22,545, decided 
March 6, 1970, this Court announced the doctrine that: 


“Where there is doubt of the concurrent 
convictions the sound course, we think, is 
either to determine the matter on the merits, 
as in 'Benton', or to vacate the sentence 
because of the overall interest of justice 


in effective disposition of appellate dockets; 


at least where there is neither injustice 
Gone defendant nor a need of the govern- 
ment overridden." Slip Opinion P. 6. 

In this case, the decision of this Court leaves Appellant 
with a five to fifteen year sentence. This sentence is equal 
to the maximum of any of the concurrent sentences he received. 
If ail of his convictions had been affirmed, he would not need 
to serve one day additional time ana society would in no way 
be given additional protection. By contrast, the substantial 
points raised by appellant on appeal might easily result in 
additional costs to society by requiring the expenses of addi- 


tional litigation and by further increasing Court congestion. 


Under Benton v. Maryland 385 U. S. 784 (1969) it is clear 


that the concurrent sentence doctrine argued by the government 


as esposed in Hirabayashi v. U.S. 320 U.S. 81: (1941) "cannot be 
taken to state a jurisdictional rule" (385 U.S. at 790) and is 


‘at most "a rule of judicial convenience" (385 U.S. at 791). See 


Cramer, Concurrent Sentence Doctrine Limited, 36 D.c. Bar Journal 
aeectrene wentence Doctrine Limited 
46 Vol. (1969). In Hooper, supra this court defined convenience 


as follows: 


"We see no reason to devote our time and energies 
to the research, and opinion-writing incident’ 
to appropriate determination of an issue not 
governed by controlling precedent when no public 
interest or need is furthered thereby. It better 
serves the general interest of the administration 
of justice if the court limits its resources to 
the determination of those questions and cases 


that must be decided, especially in view o 
the ever-mounting docket that besets this 
as: other appellate courts." 

Slip Opinion P.5. 


| 
The case at bar meets every Hooper test in that the 
| 
vacating of the sentences in question does not impair any 


need of the government; avoids the possibility of adverse 
| 


| 
collateral consequences to the Appellant, and furthers the 
| 


general interest of the administration of justice. (See 


Hooper, Slip Opinion P.5). 


CONCLUSION 


WHEREFORE, for the reason; stated herein and in! 


original brief, appellant respectfully submits that the judg- 


ment of the District Court’on the co Te in question | 


be vacated. 


STEVEN JOHN FELLMAN 


| 
1000 €onnecticut Avenue, N. W. 
Washington, D. C. 20036 


Counsel for Appellant 
(Appointed by this Court) 


* Appellant notes that he did not answer Appellee's Petition 
for Rehearing as he was not afforded the opportunity to do 
so as is usual under Rule 40, F.R. App. Prac. 
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DENNIS 0. MILLER, Appellant. 


SUPPLEMENTAL BRIEF FOR APPELLEE 

By order dated June 15, 1970, this Court granted appellee's 
petition for rehearing with respect to the vacating of| appel- 
lant's convictions on seven counts of a pourteen= count in- 
ee and directed that appellee might file a supple- 
mental brief. We have, of course, set forth our position in 
our petition for rehearing and incorporate that petition herein 
by reference, To what we said there we would add the following 
observations. 

The only other case in which this Court has reached a 
result similar to that of which we complain in the instant 
case is United States v. Hooper, D.C. Cir. No. 22,545, decided 
March 6, 1970. In Hooper the defendant was convicted of viola- 
tions of 18 U.S.C. § 2112 and 22 D.C. Code § 2901, both offenses 


T/ See the slip opinion issued March 23, 1970, part III, pp. 
10-11 . 


E20 


arising from the same transaction, a bank robbery, and received 
concurrent sentences under 18 U.S.C. § 5010(c). An issue was 
raised only with respect to the requirements of proof of the 
former charge which did not affect the latter in any way. The 
Court, noting that the Spee under the § 2112 count was 


“not without aifficulty" and raised “at least a substantial 
3/ 


question," and noting further that the decisions in other 
4/ 


circuits go both ways, elected to exercise its “broad 
mecca under 28 U.S.C. § 2106 by vacating the first 
conviction and allowing the second to stand undisturbed, 

Thus far a Hooper-type solution has not been applied in 
any See case except the cne at bar, at least not in this 
Court. If Hooper is to be more widely applied -- a prospect 


which we view with considerable alarm -- we earnestly submit 


3] Hooper, Supta, slip op. at 2. 
3/ Id. at 5. 

4] Id, at 2-3 and on. 1-2. 

5/ Id. at 5. 


6/ In two cases the District Court sua sponte dismissed two 
indictments against the seme defendant after he had been con- 
victed and sentenced in a third case, relying in part on 
Hooper. The Government has noted appeals from those orders 
of dismissal. United States v. Gainey, Nos. 24,249-24,250. 


Ss 


7. that its application should be limited to cases similar to 

| + Hooper and not extended across the board. Specifically, we 
urge that at most Hooper be followed only in cases (like 
Hooper) in which the proof underlying the concurrent con- 
victions is the same -- ay ae that the same criminal act 
supports both Satie are -- and there is a substantial 
question of law affecting only one of the two (or nore) 
convictions which in all probability would not recur with 
sufficient frequency to justify its resolution by the Court. 

The instant case is clearly distinguishable from Hoover. 

Appeliant was convicted of three separate robberies of liquor 
stores in the same part of town. Two of those conpicetonsh 
along with ancillary convictions of assault with a aaryevous 
weapon, have now been vacated. It is this vacation which 
we ask the Court to reconsider. The facts underlying the 
vacated convictions are entirely different from the facts 


supporting the convictions which were affirmed, There) is 


| 
no substantial question of law as to the vacafed. convictions, 


or at least no question substantial enough to warrant the 


7/ Thus we would distinguish, for example, a case in which 

a defendant was convicted o£ burglary and larceny and received 
concurrent sentences, Cf. Irby v. United States, 129 U.S. App. 
D.C. 17, 390 F.2d 432 (1957). 
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Hooper treatment. Moreover, we fail to see any appreciable 
difference in the collateral consequences of three simultaneous 
robbery convictions as opposed to just one. Cf. Sibron v. New 
York, 392 U.S. 40 (1968). Appellee agrees with the suggestion 
of the Supreme Court that the concurrent sentence doctrine, 
despite its limitations as noted by the Court in Benton v. 
Maryland, 395 U.S. 784 (1969), stili has considerable useful- 


ness "as a rule of judicial convenience." Id. at 791. Indeed, 


. - . 
this Court in Heoper came to the same conclusicn: 


Hirabavashi [v. United States, 320 U.S. 
81 (1943,] may still have useful appli- 
cation when the concurrent conviction is 
not really doubtful yet does not warrant 
the additional time required for opinion- 
writing, or perhaps where collateral. ad- 
verse consequences can be definitely ruled 
out. 8/ 


The instant case, like the great majority of cases in which 
Hirabayashi is invoked, presents an opportunity for such use- 


ful application. 


8/ Hooper, supra, slip op. at 6. 


| 
-5- 
| 
WHEREFORE, for the reasons stated herein, in our original 
brief, at oral argument, and in our petition for rehearing, 
| 
appellee respectfully submits that the judgment of the 
District Court should be affirmed on all fourteen counts of the 
indictment on which appellant was convicted, either on the 


merits or on the basis of Hirabayashi, supra. 


| 
| 
| 
THOMAS A, FLANNERY 
United States Attorney | 

| 

| 


JOHN A, aS | 
Assistant United States Attorney 
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IT WAS REVERSIBLE ERROR TO DENY APPELLANT'S SEVER- 
ANCS MOTIONS AND COMPEL HIM TO SUBMIT TO ONE gorNt 
TRIAL OF ALL FOURTEEN COUNTS OF THE INDICTMENT.... 
FAILURE TO SEVER ON THE PREJUDICIAL JOINDER AS- 
PECTS OF THE MOTION WAS REVERSIBLE ERROR.......... 
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Iv. 


THE PRETRIAL IDENTIFICATION OF APPELLANT 


BY WITNESSES SIMMONS, MCCAIN, PRESS, 


GOLDBERG AND MONFRIED WERE SO UNNECESSARILY 
SUGGESTIVE TO CONSTITUTE A VIOLATION OF DUE 
PROCESS 2c cc ccccccccccccccccccccccccccccccccccce 
THE PRETRIAL IDENTIFICATION PROCEDURE 

FOLLOWED IN THIS CASE AT A TIME WHEN 

APPELLANT WAS WITHOUT COUNSEL CON- 

STITUTED A DENIAL OF APPELLANT'S RIGHT 

TO COUNSEL. . ccc ccccc ccc ccc cccc ccc ccccccccccce 
THE JOINDER OF THZ OFFENSES CHARGZD IN 

THE INDICTMENT “HEN COUPLED WITH THE 

PAILURE TO CONDUCT PRETRIAL HEARINGS 

ON THE QUESTION OF PRETRIAL IDZNTIPICATION 

SO PREJUDICED APPELLANT THAT RZVERSAL IS 
REQUIRED... cc ccccccccccccccccccccccccccccccccce 
THE RECORD IN THIS PROCEEDING IS INCOMPLETE 

ON THE ISSUE OF PRZTRIAL IDENTIFICATION. 
UNLESS THE COURT RZVERSES ON THE BASIS OF 

THE FACTS SET FORTH ABOVE, TH2 COURT MUST 
REMAND FOR THE PURPOSE OF HOLDING 


EVIDENTIARY HEARINGS ON THE FACTS SURROUNDING 


29 


36 


39 
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APPELLANT . 2c cceccccccccccccscccccccccccccccccs 40 
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STATEMENT OF QUESTIONS PRESENTED 


Were the offenses charged in the indictment sufficiently 
Similar in character,or based on the same act or trans- 
action,or based on two or more acts or transactions, con- 
nected together or constituting parts of a common scheme 

or plan to justify joinder under Rule &(a) of the Federal 
Rules of Criminal Procedure? 

Was the joinder of the offenses charged in the indictment 

so prejudicial to the appellant so as to require severance? 
Where appellant was arrested on a charge of robbery, may the 
police show the appellant to several victims of a prior 
robbery not yet charged against appellant, prior to the time 
of appellant's presentation to the U. S. Commissioner on 

the first charge and prior to the time appellant obtained 
counsel? 

Was the pretrial confrontation of appellant by several 


witnesses so unnecessarily suggestive and conducive to 


irreparable mistaken identity that appellant was denied due 


process of law? 

Was the presentation of appellant to several witnesses for 
purposes of pretrial identification at a time when appellant 
had not yet obtained counsel, a denial of appellant's right 


to counsel? 


Was the joinder of the offenses charged in the indictment 
| 
in light of the failure to conduct pretrial hearings on the 


questions of pretrial identification so prejudicial to 


appellant so as to require reversal? 


| 
Is the record on the question of pretrial identifications 


| 
so incomplete that a determination of the facts is | impossible 


without further evidentiary hearings on the issue of pretrial 


identification? 


STATEMENT OF PRIOR APPELLATE PROCEEDINGS 


This case has previously been before this Court. 


on January 24, 1969, Appellant filed a MOTION FOR REMAND 


before this Court. By per curiam Order dated March 26, 
1969, this Court denied Appellant's Motion without 
prejadice to renewal in the brief on appeal and at 


argument on the points. 
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APPEAL FROM A CRIMINAL CONVICTION IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRISF IN FORMA PAUPERIS FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Under an indictment filed in the United States District 
| 


Court for the District of Columbia on January 10, 1968, Appellant 
| 


was charged with five counts of robbery, eight counts of assault 


with a deadly weapon, and one count of carrying a dangerous 
weapon in violation of 22 D. C. Code, 2901, 502, 3204 (1967). 


Appellant was subsequently tried before a jury and found guilty 
| 


on all counts. Appellant was sentenced by the Honorable Howard 
| 


oe 


F. Corcoran, United States District Judge, on July 19, 1968, 


to from five to fifteen years on Counts #1, 4, 8, 9, and 10 


of the indictment (robbery): to from three to nine years on 


Counts 2, 3, 5, 6, 7, ll, and 12 of the indictment (assault 
with a deadly weapon); and to from three to nine years on 
Count 14 of the indictment (carrying a dangerous weapon). 

All sentences run concurrently. The jurisdiction of this Court 


is invoked under 28 U. S. Code § 1291 (1964). 


STATEMENT OF THE CASE 

Appellant was convicted of robbing three liquor stores at 
gun point. The government alleged that (1) on October 28, 1968, 
appellant robbed the Hamilton Liquor Store in the 5200 block of 
Georgia Avenue, N.W., (2) on November 4, 1968, appellant 
robbed the Colony Liquor Store in the 4900 block of Georgia Ave., 
N.W., and (3) on November 14, 1968, appellant robbed the Bur- 
dette Wine & Liquor Store in the 5900 block of Georgia Ave., N.W. 
All said robberies were committed by a single Negro male armed 
with a pistol. In all three instances, the robber threatened 
the liquor store personnel with a pistol when demanding money 
from the store cash register and in certain instances, from 


individual store employees. In the first two robberies, no 


individuals were robbed. In the Burdette robbery, several in- 
iividuals were robbed. 

The government elected to join all offenses arising out of 
the three robberies in one indictment under Rule 8(a)/of the 
Federal Rules of Criminal Procedure, providing for permissible 
joinder of offenses in certain specified cases. On Eebruacy 
5, 1968, appellant filed a Motion for Severance of Counts and 
Offenses in the United States District Court for the District 
of Columbia. This Motion was heard by United States District 
Judge John J. Sirica on February 23, 1968, and subsequent ly 
briefs were submitted by appellant and the government. By 
order of April 8, 1968, filed on April 9, 1968, Judge Sirica 
denied appellant's motion for severance. Just priorito trial, 
appellant renewed his Motion for Severance of Counts and Of- 
fenses before Judge Howard F. Corcoran, the trial judge assigned 
to this matter. Judge Corcoran heard the Motion on May 24, 1968, 
anda at the same time, denied the Motion (TR 3-5) Appellant 


moved to dismiss the indictment at the close of the case and this 


| 
Motion was denied (TR 345-346). Appellant objected to inclusion 
| 


of an instruction on joinder in the Judge's charge to the jury. 
(TR. 288). 


No preliminary hearing was held in this case on/the question 


—a— 


of pretrial identifications of the appellant by any of the 
witnesses involved. No eee hearing was held. There is 

no statement in the record that would in any manner indicate 
that the government advised the Court or counsel for appellant 
that at least five of the seven identification witnesses called 
by the government had made pretrial identifications of the 
appellant. On cross examination, appellant's counsel questioned 
various identification witnesses presented by the government as 
to whether these witnesses had been asked by the government to 


identify the defendant subsequent to the robberies and prior to 


trial. Pive witnesses stated that they had been requested by 


the government to make pretrial identifications of the appellant 


and had done so. Theodore Simmons of Hamilton Liquor Store 
testified (TR 92 ff) that several weeks after the liquor store 
that employed him was robbed, he was picked up by the police and 
told that there was going to be a line up. He was shown a man, 
appellant, sitting alone at a desk and “They asked me did it 

look like the man." (TR.95). Harold McCain of Colony Liquor 
Store testified that several weeks after the liquor store that 
employed him was robbed, he was picked up by the police and taken 


to the station house and asked to take a look at a man. (TR 107 ff) 


1 , 
Mallory v.- U. S., 354 U. S. 449 (1957) 


== 


The man was in a room. There was no line 


up. 
by the room, took a quick look at the man 
(appellant) and was asked by the police , 
(TR. 


109). Norman Goldberg of Burdette's 


testified as to a pretrial identification of appellant 


U. S. Commissioner Hearing. 


McCain walked 
sitting in the room 
“was that the fellow" 


Wine & Liquor Store 


jata 


Mr. Goldberg testified that he had 


been told by the police that they apprehended the man prior to 


identifying him (TR 192). Benjamin Monfried of Burdette's 


testified that he was taken by the police to appellant 
of business, where in the presence of at least five po 


officers, incriminating evidence, (TR 297,298) a hyste 


‘s place 
| 


Lice 


rical 


woman and under circumstances certainly not designed to be ob- 


jective, he was asked by the police, “Is this the man 


robbed your store}]?" (TR 298,299). Harry Press of Co 


[who 


ony 


Liquor testified that he was shown color photographs of appellant 


prior to trial and after reviewing the photographs, he 


was able 


| 
to make a pretrial identification of appellant at the time 


appellant appeared before the U. S. Commissioner. (TR 


130). 


The record of proceeding is clear enough to present the 


| 
following picture. 


Officer Innocenti of the Metropolitan Police Depa 


on foot patrol within several blocks of Burdette's Win 
| 


xtment was 


le & Liquor 
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Store, when he received a radio report of a robbery in progress 
at Burdette's. A few minutes thereafter, he saw a suspect 
running down the street and followed him. He lost sight of 


the suspect for aishort period of time and was directed by a 


local businessman to a dentist's office located at 5503 Georgia 


Ave., N.W. 

In the dentist's office (TR 198 ££), the officer found the 
appellant, an employee of the dentist, and appellant's sister. 
Officer Innocenti and other officers questioned appellant and 
his sister and searched the premises. Appellant was an employee 
of the dentist and had a right to be in the office at the time 
in question. There were at least five officers in the dentist's 
office with appellant. 

The above facts are not in dispute. However, the facts 
as to what happened from this time until appellant was brought 
to trial are not included in the record. According to the 
record, we know that while holding appellant at the dentist's 
office, the police brought an employee of Burdette's to the 
dentist's office to identify appellant. The employee could not 
identify appellant a= the robber, and the police brought in 
Mr. Monfried from Burdette's who identified appellant. 

Appellant was then taken to the Sixth Precinct Station. It 


is not clear when he was formally arrested. Appellant reached 
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the Sixth Precinct at about 1:30 in the afternoon. Before being 
incarcerated or taken before a U. S. Commissioner, appellant 
was seated alone in a room at the Sixth Precinct and shown" 

to at least two «iticsss: who later testified at his trial. 
Appellant was taken before the U. S. Commissioner on November 
21, 1968, (TR 245) and as he walked into the hearing room, he 
was identified by at least two persons who later testified 
against him. Appellant did not have the benefit of edunsel at 


any of the pretrial identifications. 


At the trial of the case, the government introduced tes- 
timony of persons who testified, in essence, that the Appellant 
| 


| 
had committed the offenses charged. The testimony of these 
| 


witnesses was supported by testimony of police officers who 


| 
testified concerning the arrest of the appellant. 


| 
Appellant did not present any witnesses or take the stand. 
Appellant has been in jail since the time of his arrest. 


By Motion of January 24, 1969, appellant filed a Motion 


to Remand in this Court requesting that this case be remanded 
| 


for limited evidentiary hearings under Stovall, Gilbert and 
2 
Mallory. The government opposed appellant's Motion. | 


By per curiam order of March 26, 1969, this Court denied 


2 


Stovall _v. Denno, 388 U.S. 293 (1969; Gilbert v. California, 
388 U.S. 263 (1967);_Mallory v. U.S., 354 U.S. 449 (1957). 


appellant's Motion for Remand “without prejudice to a renewal 


in the briefs and at the argument on the points". By Order 


of March 26, 1969, this Court granted appellant an extension 


of time to and including April 25, 1969, to file this brief. 


I. 
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SUMMARY _OF ARGUMENT 


IT WAS REVERSIBLE ERROR TO DENY APPELLANT'S SEVERANCE 
MOTIONS AND COMPEL HIM TO SUBMIT TO ONE JOINT TRIAL 
OF ALL FOURTSEN COUNTS OF THE INDICTMENT. | 


FAILURE TO SEVER ON TH PREJUDICIAL JOINDER ASPECTS OF 
THE MOTION WAS REVERSIBLE ERROR. 
ACTION BY THE POLICZ IN HOLDING APPELLANT ON ONE CHARGE 


AND SHOWING HIM TO WITNESSES REGARDING TWO OTHER CRIMES 


| 
BZFORE PRESENTATION OF APPELLANT BSFORE A MAGISTRATE CON- 
| 


STITUTES A DENIAL OF HIS MALLORY RIGHTS. ADMISSION OF IN- 
COURT IDENTIFICATIONS MADE AFTSR SUCH ILLEGAL PRETRIAL IDENT- 
IFICATIONS IS PREJUDICIAL ERROR. | 
TH PRETRIAL IDENTIFICATION OF APPELLANT BY WITNESSES 
SIMMONS, MCCAIN, PRESS, GOLDBERG AND MONFRIED WERE SO UN- 
NECESSARILY SUGGESTIVE TO CONSTITUTE A VIOLATION OF DUE 
PROCESS. 

THE PRETRIAL IDENTIFICATION PROCEDURE FOLLOWED IN 
CASE AT A TIME WHEN APPELLANT WAS WITHOUT COUNSEL 
STITUTED A DENIAL OF APPELLANT'S RIGHT TO COUNSEL. 


THE JOINDER OF THE OFFENSES CHARGED IN THE INDICTMENT WHEN 


COUPLED WITH THE FAILURE TO CONDUCT PRETRIAL HEARINGS ON 
| 


THE QUESTION OF PRETRIAL IDENTIFICATION SO PREJUDICED 
APPELLANT THAT RSVERSAL IS REQUIRED. 
TH2 RECORD IN THIS PROCEEDING IS INCOMPLETS ON THE ISSUE 


OF PRETRIAL IDENTIFICATION. UNLESS THE COURT REVERSES ON 


THE BASIS OF THE FACTS SET FORTH ABOVE, THE COURT MUST 


REMAND FOR THE PURPOSE OF HOLDING EVIDENTIARY HEARINGS ON 


THE FACTS SURROUNDING THe PRETRIAL IDENTIFICATIONS OF 


APPELLANT. 
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ARGUMENT 


IT WAS REVERSIBLé ERROR TO DENY APPELLANT'S SEVERANCE 
MOTIONS AND COMPEL HIM TO SUBMIT TO ONE JOINT TRIAL OF ALL 
FOURTEEN COUNTS OF THe INDICTMENT. 
Joinder of multiple counts in the same indictment 
missible under Rule @(a) F.R. Crim. P., only if they: 
", . . are of the same or similar character or| 
are based on the same act or transaction or on 
two or more acts or transactions connected to- 
gether or constituting part of a common scheme 


or plan." 


| 
Even if counts are properly joined unijer Rule 8(a), the 


Court must, nevertheless, sever under Rule 14, F.R.Crim. P., if: 


is prejudiced" 


“ it appears that a jefeniant or the government 
I 
| 
| 
| 
| 


by the joinder. 

In his pretrial severance motion, appellant contended that 
| 
(1) there was misjoinder unier Rule &(a); and (2) even if there 
was no misjoinjer, there was prejudicial joinder under/Rule 14. 
Both aspects of this motion were denied at oreeriat (Order 


of Judge Sirica, dated April 8, 1968, filed April 9, 1968) and by 


the trial judge. (TR. 3-5). 


ore 

The propriety of joinder in the District of Columbia has 
been guided by the standards set forth in Drew v. U. S-., 11°. U. S. 
ipp.D.c.11(1S64). In that opinion, the Court was careful to note 


a fundamental distinction between facts which are similar in 


separate offenses because they “all fit into an obvious factual 


pattern which would suggest itself to almost anyone disposed to 
commit a depredation of this sort", pP.-12 °°, and facts 
“unusual and distitctive" P. 16 , to make the similarity 
meaningful. The distinction cannot be lightly taken, because 
joinder for the sake of efficiency is a compromise with far 
less prejudicial procedure of separate trials. 

The underlying difficulty is distinguishing between “obvious 
factual patterns” and “unusual and distinctive" facts. Dennis 
O. Miller was charged with three separate robberies. All were 
committed at liquor stores on Georgia Avenue. All were com- 
mitted by a single Negro male with a gun. In each instance, the 
offender asked for a fifth of scotch before pulling his gun, and 
in two of three robberies, Teachers Scotch was requested. In the 
second robbery, Johnny Walker Red was demanded. The offender in 
each case asked the people in the store to go to the back of the 
room before escaping. 


Feeding these facts through the Drew guide, one is apt, on 


a superficial basis, to come out with a number of possible 


applications. The fact that the common element was robbery 


as distinguished from embezzlement, for instance, might be 
| 


construed as sufficient to meet the “unusual and distinctive" 
| 
facts test. But the Drew Court obviously meant something much 


more particular than the character of the offense or the ap- 
parent modus operandi common to the offense. Thus, the fact 
| 
that the robbery was armed robbery, committed by a single in- 
dividual, as opposed to several persons; who was Negro as op- 
| 
posed to other races; that it was a liquor store as opposed to 
other establishments; that the liquor store was in the same 


market area as opposed to other areas; that the people were 


| 
asked to stand to the back as opposed to some other procedures; 
or any other multitude of possibilities that an imaginative mind 


would suggest should not be sufficient within the “unique and 


3 
distinctive" test. While these factors are significantly more 


3 
The Drew case involved the joinder of two robberies committed 
against High's stores by a single Negro man wearing sunglasses 
on July 27, 1962 and August 13, 1962. 

“Viewing the record in its best light, the essential sim- 
iliarity that appears is the nature of the offense, the fact that 
both offenses were committed against High stores, and j|the fact 
that the offender in both instances was a Negro wearing sunglasses. 

We do not think that these similarities in the manner in which the 

offenses were committed are sufficient to support a finding of 

reasonable probability that the two offenses were committed by the 
same person..." Emphasis added Supra P. 18 (Also see United 

States v. Magee, 261 F2d 609 (7th Cir. 1958). 


specific, common experience in this jurisdiction should sug- 
gest that even with all these factors in consideration, one is 
still confronted by a great number of cases within the broken 


down classification. While similarity is present, uniqueness in 


the particular similarities is not. Gray v. U. S.,123 U-S.App.D.C. 


39(1966)iS 2 good case in point. There, two offenses of theft 
were joined which were committed on separate occasions in the 
same corner of the same elevator in the same building. The of- 
fenses only varied in victim and time and the similarities were 
unique as far as run-of-the-mill personal thefts go. It is this 
degree of similar circumstance that joinder is reasonable and 
just. Otherwise, the jurors would be asked to keep two or more 
offenses varying in their respective evidence, separate in their 
minds, and as “super jurors" decide three cases instead of one. 
That might be possible without prejudice, in.geciding cases in- 
volving very simple factual situations, but such is not the case 
in the present matter. 

The most distinguishing element found common in the three 
offenses is the request for Scotch. It is at this level of exam- 
ination that one begins to approach the elements that Drew was 
concerned about. The request for Scotch is certainly unique, but 


when one considers the driving motive for cash behind many of- 
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fenses in the District, the demand for good liquor on the side - 
| 


particularly, Scotch, which is commonly appreciated - one is 


not really confronted with a uniqueness that is that meaningful 


| 
| 
or distinctive. Moreover, it should be apparent that similar- 


ities for the purpose of joinder should be even more convincing 
than similarities for standard admissions under the “other 
crimes" evidence rule. Under the “other crimes" evidence rule, 


the juror is typically dealing with the certainty of Previous 


conviction. With joinder, however, the jurors are not) confronted 


with comparing a certainty of previous guilt with an uncertarnity/ 
| 


but rather two, or in this case, three, uncertainties involving 
| 
a well prepared indictment of fourteen counts. The presumption 


of defendant's innocence should, consequently, warrant even more 
| 


detailed and unique similarities than under the “other crimes" 
evidence rule where guilt as to one offense has previously been 
determined before a court. 

Indeed, it is only the request for a particular Scotch which 
might be "unusual and distinctive" in light of the surrounding 
circumstances of garden variety liquor store robberies. However, 
there would certainly be no abuse of discretion in not recognizing 
it as such, since Teachers is a popular Scotch often asked for 


by name. Moreover, if indeed the request for Teachers establishes 


the probability that the same individual committed more than one 
offense, then necessarily, the request for Johnny Walker Red is 
indicative of a second offender and would warrant severance of 
at least one offense. Should the request for Teachers be a 
justification for joinder, then the request for Johnny Walker 
Red should be a basis for severance. Hence, nothing short of the 
same request for a particular Scotch in conjunction with other 
striking similarities would warrant joinder without prejudice. 

There is one other feature of these three robberies that is 
strikingly dissimilar. In the first two robberies, only the 
liquor store was robbed. By contrast, in the third robbery, 
money was taken from individual employees of the store. If one 
common scheme was! followed by the robber, such a discrepancy 
would not exist. 

The government bases its whole argument for joinder on the 
facts that the robberies occurred within a ten block radius; that 
all the stores robbed were liquor stores; all the robberies were 
armed robberies by a lone Negro male; and after obtaining the 
money, the robber forced the employees of the store to the back 


of the store prior to escaping. 


In describing the evidence in the Drew case, this Court 


commented: 


“These circwastances all fit into an obvious 
tactical pattern which would Suggest itself to almost 


anyone disposed to commit a depredation of this sort." 


| 
Supra, P. 93. | 
The facts in the three cases involved in the present 
matter do not show a close Similarity in the manner of 
committing the crimes as would make them admissible in sep- 
arate trials. The three offenses did not arise out of the 


| 
same transaction or series of transactions, or continuing 


| 
state of affairs. Indeed, a full week separated the first 
robbery from the second, and an additional ten days separated 
the second robbery from the third. Furthermore, the 
did not use the same pattern of violence in all three 
stances. In one instance, the robber actually pushed 
people. In the other instances, he did not. 


Affirmance of joinder in this case would have the) detri- 


mental effect of contradicting the Drew principle and! allowing 
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4 
freer joinder. (| The Drew court recognized that since the 


government is permitted to only prove guilt beyond a reason- 
able doubt as to one of the offenses, and allow the identity 
of schemes to imply guilt as to the others, the similarities 


among the offenses for this advantage must be convincing and 


peculiarly apparent. While there is a greater inclination 


(because of their number) to dispose of run-of-the-mill offenses 
by joinder, it is precisely in these situations that superficial 
Similarities result in the greatest liklihood of injustice. 
Appellant strongly contends that the facts of this case do not 


justify joinder. Cf. Baker v. U. S., U. S. App. D. C. , 
No. 21,154 D.C. Cir. August 9, 1968. 


4 
Interestingly enough, Judge Sirica stated at the hearing for 
severance: 


". « e I don't have any problem making up my mind on 
this, tell him (the Assistant District Attorney) I am 
going to grant the motion for severance on this case, 
tell him to make up their mind which counts they want 
to go to trial." (P 4. Transcript of Proceedings before Judge 
Sirica). 
But after further discussion, Judge Sirica stated: 


"I am very much interested in this point as I think 

I indicated in your absence, as I_had the Drew case - 

at least I tried that case and as I said in that case, 

I couldn't agree more with the Court of Appeals on 

their decision. Even though many, many times _in my 

own mind I think they made a mistake, I am not the 

final judge, ‘they have the last word and we have to 
follow their decision as I try to do.“ Emphasis added. 
(P. ll. ‘Transcript of Proceedings before Judge Sirica). 
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II. FAILURE TO SEVER ON THE PREJUDICIAL JOINDER ASPECTS 
OF THE MOTION WAS REVERSIBLE ERROR | 
In Drew, 116 U. S. App. D.C. at 14, this Court set forth 


the following elements which tend to make a joinder which is 


permissible under Rule 3(a) prejudicial under Rule 14: 


“ (1) [the defendant] may become embarrassed or 
confounded in presenting separate defenses; (2) the 
jury may use the evidence of one of the crimes charged 
to infer a criminal disposition on the part of the de- 
fendant from which is found his guilt of the other crime 
or crimes charged; or (3) the jury may cumulate the evi- 


dence of the various crimes charged and find guilt when, 
| 


if considered separately, it would not so find.” 
In his motion for severance before Judge Sirica, appellant 
pointed out the embarrassment and prejudice that would result 


if after joinder, the accused elected to take the stand. 


| 
(Transcript of Proceedings before Judge Sirica - Feb. 23, 1968, 


P. 6-7). It is obvious that a man with a substantial record of 

past offenses, such as appellant, could not take the stand and 
| 

testify with regard to one offense under circumstances where 

cross-examination, applicable to all offenses, would be dev- 


astating. Under such circumstances, it was prejudicial for the 
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District Court to deny the motion for severance. Cross v- 
U. S., 116 U.S.App. D.C. 324 (1964), Baker v. U. S., 

U. S. App. D.c., ____. No. 21,154 D.C. Cir. August 9, 1968. 

The second and third elements of the Drew test involve the 
possible confusion on the part of the jury that might prejudice 
the defendant. Such confusion was aptly described by the Court 
of Appeals for the Seventh Circuit in the Quinn case. 

". . . We'think that with the mass of testimony 

which the government introduced it would have been 
next to impossible for the jury to have differentiated 
betweer the proof as it pertained to the different 
counts. The government in the beginning when it 
opposed the motion for severance should have antic- 
ipated the prejudicial situation in which defendant 
would be placed.” Quinn v. U.S-, 356 F2a 256, 266 
(7th Cir. 1966). 

In the present case, the confusion that must have existed 
in the minds of the jury is manifested in the action of the 
Court in sentencing appellant. Although the jury found the 
appellant guilty on all fourteen (14) counts of the indictment, 


the Court only sentenced appellant on thirteen (13) counts. No 


sentence was imposed on Count 13 of the indictment. Similarly, 


= ms 


the Trial Court's charge to the jury (TR 372-373-374) and the 


closing argument of the government (See Arguments of Counsel, 

P. 15 ££) regarding identity are so contradictory as ito confuse 
even the most sophisticated juror. In essence, both ‘the Court 
and the government suggested that the jurors consider each crime 
separately BUT also use the possible similarity in modus operandi 
as a means of establishing uniform guilt on all counts. The 
inherent danger of such an ambiguity requires a finding of pre- 


judice. 
| 


III. ACTION BY THE POLICE IN HOLDING APPELLANT ON ONE CHARGE 
AND SHOWING HIM TO WITNESSES REGARDING TWO OTHER CRIMES 
BEFORE PRESENTATION OF APPELLANT BEFORE A MAGISTRATE 
CONSTITUTES 'A DENIAL OF HIS MALLORY RIGHTS. ADMISSION 
OF IN-COURT IDENTIFICATIONS MADE AFTER SUCH ILLEGAL PRE- 
TRIAL IDENTIFICATIONS IS PREJUDICIAL ERROR. 

A review of the complete transcript clearly shows that even 
though appellant was arrested in November, 1967, five months 
after the Wade, Stovall and Gilbert decisions , and even though 
appellant's trial’ was held in May 1968, almost one year after 
these decisions, neither the prosecuting attorney or the Court 
indicated at any point that they were aware of the ramifications 
of this series of cases on the issue of pretrial identification. 
By cross-examinatiorn of five of the seven identification witnesses 
presented by the government (Witnesses Simmons, TR 92 f£; McCain 


TR 107 ££; Press TR 132 ££; Goldberg TR 192 ff, and Monfried 


TR 293 ££;) defense counsel brought out the fact that these 


witnesses had made pretrial identifications of appellant. During 


cross examination of Mr. Press, the following colloquy occurred. 
(TR 132). 
Deutsch - Defense Counsel] You were in the store. 
What did they [the Police] say to Mr. McCain? Did they 
say, ‘Come down to the stationhouse’? What did they 
say? Since you were there, what did they say to hin, 


the police officers?” 


S res 


“A: [Mr. Press] I don't know. They told him to come with 
| 

them." 

"Q: Did you offer to go down to the station house? 


"Mr. Silbert: (Assistant U. S. Attorney] If /Your 


| 
Honor please, I object. This is immaterial and ir- 


relevant." 

| 
"Mr. Deutsch: This is the key to this case, Your Honor." 
"The Witness: This was in the day time. I have a/business. 


I couldn't go over there." 


"The Court: Let's keep this case on the tracks, Mr. Deutsch. 


This is all irrelevant." (emphasis added) 


The above discussion clearly shows that the atcemse by de- 
fense counsel to establish a record on the facts regarding the 
pretrial identification of appellant by the Signseseal eas indeed 
stopped by the Court. Although counsel for appellant made no 
pretrial motion for a Wade-Stovall hearing, the Court clearly 
erred in curtailing cross examination regarding pretrial ident- 
ification. The ultimate result of the failure of the |government 
to proceed affirmatively with a pretrial hearing and phe failure 
of the Court to recognize the need for this evidence and also, 


failure of defense counsel to press this issue, is that this re- 


cord on appeal is lacking many facts regarding pretrial ident- 


ification. This insufficiency in the record is no bar to this 
Court considering such matters and does not constitute a waiver 


by appellant of his constitutional rights. Similar issues were 


considered by this Court in Solomon v. U. S.No.22,155,D.¢C.Cir,Feb. 


12,196g2nd Dade v. U. S., No.20,712,D.C.Cir,D=c. 24,1968 even though 
such issues were not raised at trial. 
In Solomon supra, this Court stated: 

“Though we do not reach the Government's contention 
that appellant's Wade claim is barred by his failure to 
vaise it before-or during trial, a further word on that 
subject is appropriate. The proper way to raise a Wade 
objection is by a motion to suppress identification tes- 
timony before trial. That vrocedure allows a suppression 
hearing and a decision on the disputed evidence befor2 a 
jury is empaneled, and promotes an orderly and uninterrupted 
trial. A distinctly second-best procedure is a defense 
motion to suppress during trial. That procedure at least 
allows decision of the constitutional issue before fatally 
prejudicial testimony comes before the jury. When Wade 
objections are raised for the first time on appeal, decision 
of them in the appellant's favor would often require a new 


trial or at least a remand for a hearing - litigation which 
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could have been avoided had proper procedures been followed. 
For these reasons we are reluctant to consider Wade claims 
raised for the first time on appeal. On the other hand, Rule 
52(b), Fed. R. Crim. P., requires us to exercise our discretion 
whether to notice “[{p]lain errors or defects affecting sub- 
stantial rights" even when no objection is made at trial. In- 
proper identification procedures may violate constitutional rights 
and it is difficult for us to conclude that these rights are not 
“substantial.” Further, we are reluctant to penalize defendants 
for the mistakes of their counsel, who are often appointed by 
this court, and who often have little experience in| criminal 
litigation. 


To avoid the dilemma posed by these competing factors, we 


| 
think it would be better practice if District Judges, when con- 


| 
fronted by cases which appear to involve identification tes- 


timony, would on the record and out of the presence of the jury 
inquire of defense counsel whether they object on Wade or Stovall 
grounds to any identification testimony which might) be offered. 
This simple procedure could also, and perhaps better, be performed 
by the District Judge hearing pre-trial motions in the case, if 
any such motions are made. But, in any case, the trial judge 
might well make a final check of the matter. The simple question 
and answer could do much to avoid retrials, remand hearings and 


hearings on motions collaterally attacking convictions." 


Having obviated the issue of waiver, we turn to the sub- 


stantive Mallory point. In Adams v. u. S.. U. S. App. 


D.C. (1968) 399 PF. 2a 574, 579, this Court applied the Mallory 
rule to a line up situation stating: 

“. + + [we] emphasize that what the defendant acquires 

by that presentment is, first, judicial advice of his 

rights, including the provision of counsel; and, second, 

the opportunity to regain his freedom forthwith by per- 

suading the magistrate that there is no probable cause 

to hold him for the crime for which he was arrested. 

These important legal rights which Rule 5(a) was de- 

Signed to secure - so important, indeed, that the Supreme 

Court has ruled that the exclusion of otherwise admis- 

sable evidence is not too high a price to pay to assure 

their availability to all persons." (Emphasis in Original). 

Adams held that Mallory was applicable to a line up ident- 
ification made while the defendant was in custody for one charge 
ana the line-up was held for, and used at trial on, another 
charge for which no lawful arrest had been made. The Court in 
Adams required a new trial. 

In the present instance, as best as can be ascertained from 


the record before the Court, appellant was arrested on the 


afternoon of November 14, 1968, and brought to the Sixth Pre- 
cinct (TR209). While at the Sixth Precinct, he was placed 
alone in a room and viewed by witnesses Simmons (TR 92) and 
Malone (TR 107). Upon arrest, appellant was charged with the 
Burdette robbery. Witness Simmons was an employee of; Hamilton 
Liquors. Witness McCain was an employee of Colony Liquors. The 
purpose of bringing these two witnesses to identify appeatane! 
could only have been to tie him to the Hamilton and Colony 
robberies. Appellant has advised us that the only time he was 
taken to the Sixth Precinct was on the day of his arrest and 
prior to his presentment before a magistrate. Appellant's 
hearing before a magistrate was thus delayed by the attics in 
order that they might hold investigations relating to crimes 
other than the one charged against appellant at the time of his 
arrest. In Williams and Coleman v. U. S. App. D. C. 

| 


(1968) No. 21,270 D. C. Cir. December 20, 1968, this) Court ruled 


that even in instances where no testimony regarding a! line up in 


violation of Mallory is allowed, "the trial judge should hold a 
| 


hearing to determine whether an in-court identification which 
| 
the witness intends to make was tainted by the illegal line up. 
Here the burden will be on the Government to show by clear and 
| 


convincing evidence that the in-court identification has an in- 
| 


dependant source. The taint standard is already familiar to 


trial judges since it is the same standard they are required 


to apply in lineup cases claimed to violate Wade and Gilbert." 


(Slip Opinion P. 9-10). 

In the instant case, there was no need to show appellant 
to McCain and Simmons before taking him before a magistrate. 
Ten days had already elapsed between the time of appellant's 
arrest and the robbery to which McCain was a witness. Seventeen 
days had elapsed between the time of appellant's arrest and the 
robbery to which Simmons was a witness. Clearly, one day more 
or less would not have affected their abilities to identify 
appellant. 

Inclusion of the testimony of these witnesses was pre- 


judicial error. 
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THE PRETRIAL IDENTIFICATION OF APPELLANT BY WITNESSES 

SIMMONS, MCCAIN, PRESS, GOLDB=SRG AND MONFRIED WERE so 

UNNECESSARILY SUGGESTIVE TO CONSTITUTE A VIOLATION OF 

DUE PROCESS. | 

On June 12, 1967, the Supreme Court issued its decisions 
in a triad of cases focusing on pretrial identifications. These 
cases, United States v. Wade, 388 U. S. 218; Gilbert v. Cali- 
fornia, 388 U. S. 263; and Stovall v. Denno, 388 U. S 293; as 
supplemented by decisions such as Simmons v. U. S., 390 U. Ss. 
377 (1968) and Biggers v. Tennessee, 390 U. S. 404 (1968) . 

| 

established certain principles to be applied to criminal cases 
involving pretrial identification of the defendant by witnesses. 

In Wade, _ supra, as cited by this Court in Clemons, supra, 


the Supreme Court stated: 
", . . the confrontation compelled by the State be- 

tween the accused and the victim or witness to a crime 

| 
to elicit identification evidence is peculiarly riddled 
with innumerable dangers and variable factors which 
might seriously, even crucially, derogate from a fair 

| 
trial ...[a] major factor contributing to the high in- 
cidence of miscarriage of justice from mistaken identi- 
fication has been the degree of suggestion inherent in 
the manner in which the prosecution presents the suspect 
to witnesses for pretrial identification" 388 U. S. at 


228 (emphasis supplied). 


Among the principles set forth are whether or not the 
pretrial identification procedure was so unduly prejudicial 
to fatally taint a subsequent conviction. Such a determination 
must be made under Simmons on the basis of the totality of 
surrounding circumstances. 

Witness Simmons testified on cross examination that sev- 
eral weeks after the liquor store that employed him was robbed, 
he was picked up by the police, told that there was going to 
be a line up, and taxen to the No. 6 Precinct Police Station. 
At the station, he was advised that there would not be a line up. 
He was shown a man, the appellant, sitting alone at a desk and 
"They asked me did it look like the man". (TR 95). Witness 
McCain testified to an identical set of facts on cross examination. 
After viewing appellant alone at the police station, he was 
asked by the police “was that the fellow". (TR 109). 

The one on one confrontation reported by each of these 


witnesses clearly; violate the requirements recognized by this 


Court in Bates v. U. S-, U.S. App. D. 2. , 495 F.2%, - 


Liv (iS3Se) - | In Bates, the Court stated: 
“Prudent police work would confine these on-the- 
spot identifications to situations in which possible 


doubts as to; identification needed to be resolved 
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promptly; absent such need the conventional line! up 
viewing is the appropriate procedure." Slip Opinion P4. 
The procedure followed in the instant manner coupled with 
the possibility that the witnesses knew appellant had) been 
apprehended and charged with robbing another liquor store 
appears to be "so unnecessarily suggestive and conducive to 
irreparable mistaken identification that [appellant] was denied 
due process of law." Stovall,supra at 302. 
Witness Harry Monfried identified appellant within minutes 
after appellant allegedly robbed the liquor store owned by 


Monfried (Burdette's). 


| 
Unlike the Stovall or Solomon facts, appellant was not 


brought back to the scene of the crime within minutes of his 
apprehension. By contrast, the owner of the liquor store was 
brought to his place of employment. The circumstances involved 
were so unnecessarily suggestive to constitute a flagrant vio- 
lation of the Stovall principles. 
Appellant does not contest that immediate on-the-scene 

identifications are all improper. Appellant does contend that 

the police have an obligation to make sure that such identification 
is not so unduly suggestive as to give rise to a very} substantial 


likelihood of irreparable misidentification. 


In the case of Mr. Monfried, obviously distraught since he 


had just been robbed at gun point, the facts of his pretrial 


confrontation with appellant are not only unduly suggestive 
but completely unjustifiable on any grounds. 

Mr. Monfried was picked up at his store by one or more 
police officers and taken in a police car to appellant's place 
of business. We do not know what Monfried was told when the 
officers picxed him up, but we can only assume that the police 
made reference to the fact that they had apprehended a man meet- 
ing the description of the man who had robbed Monfried. 

When Monfried reached appellant's place of business, a 
dentist's office, he was taken into a room with the accused. 

(Tr 293). Not only was appellant in this room, but five police- 
men and a young woman who was crying, were also in the room. 
Pinally, in a conspicuous place, was a bottle of liquor of the 
same brand as was stolen from Monfried’s store. Monfried saw 
the bottle of liquor on the desk (TR 299). He was asked by the 
police: “Is this the man?” (TR 298). He made a positive identi- 
fication of appellant (TR 293). The confrontation of appellant 
by Mr. Monfried “was so unnecessarily suggestive and conducive 
to irreparable mistaken identification that [appellant] was 


denied due process of law." Stovall, supra 
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Witness Harry Press testified or cross examination that 
he made two pretrial identifications of appellant. Press 
testified that he picked the picture of appellant ercalisererat 
color photographs (TR 130), and also made a pretrial identi- 


| 
fication of appellant at appellant's hearing before the U. S. 


Commissioner. In Simmons v. U. S., 390 U. S. 377 (1968), the 


Supreme Court recognized that “improper employment of photo- 
graphs may sometimes cause witnesses to err in identifying 
criminals". (P. 383). 
At TR 131, Press testified that the police had arrested 
appellant before he was shown appellant's photographs. | In 


Simmons, the Court specifically stated that: 

"The chance of misidentification is also heightened 
if the police indicate to the witness that they have 
evidence that one of the persons pictured commst ted 
the crime." P. 383. 

In commenting that under certain circumstances, the use of 
photographs for the purposes of pretrial identification is justi- 
fiable, the Supreme Court in Simmons advised that: | 

"The danger that the use of the technique may aan 


| 
in convictions based on misidentification may be sub- 


stantially lessened by a course of cross-examination at 
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trial which exposes to the jury the method's po- 

tential for error." P. 384. 

When defense counsel attempted such cross examination, 
government counsel objected on the grounds that such cross 
examination wes immaterial and irrelevant. The Court accepted 
the objection and ruled (Tr 132), “This is all irrelevant." 

Such an obvious error was prejudicial to defendant and is 
grounds for reversel. The taint of the improper use of photo- 
graphic materials must follow through to the pretrial identi- 
fication of appellant by Mr. Press at the time of appellant's 
hearing before the U. S. Commissioner. Apparently, Press was 
taken by the police to the Commissioner's hearing room. He 
was asked to watch the people, obviously people who had been 
charged with crimes, coming out of a door. When appellant came 
out, Press identified him. This Court has specifically recognized 
that under certain circumstances, the U. S. Commission hearing 
pretrial identification could violate the Wade, Stovall principles. 
Cf Dade v. U. S. | U. S. App. D. C. No. 20, 712, December 


24, 1965, D. C. Cir., Slip Opinion P. 4. 


in this instance, the Press pretrial identifications clearly 


were so prejudicial to appellant to constitute reversible error. 
Mr. Goldberg made a pretrial identification of appellant at 


appellant's hearing before the U. S. Commissioner. 
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Prior to the hearing, Goldberg was told by the police 


that the man who had robbed him had been apprehended. |(TR 192). 
Goldberg went to the U. S. Commissioner's Office and sat next 
to a police officer for about one hour while other ap aonore= 
(TR 195 - the police told him the men were prisoners) \were 
brought in. Finally, appellant was brought in and sat alone 
at a table. Goldberg was called as a witness and asked if 
there was anyone in the room that he recognized. (TR |137). 
Naturally, he identified appellant. 
The circumstances of Goldberg's pretrial identification of 


appellant were so unjustifiably suggestive as to prejudice 


appellant and require reversal. 


THE PRETRIAL IDENTIFICATION PROCEDURES FOLLOWED IN THIS 
CASE AT A TIME WHEN APPELLANT WAS WITHOUT COUNSEL CON- 
STITUTED A DENIAL OF APPELLANT'S RIGHT TO COUNSEL. 

As stated by this Court in Clemons, (Clemons, Clark & Hines 


v. U. S., U.S. App. D. C. » Nos. 19,846, 21,001 and 


21,249, D. C. Cir. December 6, 1968 - on rehearing En Banc), 


Gilbert, supra, holds that: 
“all post-incarceration exposures, singly or in 
line up, are subject to the protections of the 
Sixth Amendment right to counsel." 
(Clemons, Slip Opinion P. 8) 

The appellant was arrested and tried, subsequent to Gilbert 
as pointed out above. Appellant has advised that he did not 
have counsel present at any of the pretrial identifications 
discussed in the preceding section of this brief. The record 
is silent as to whether counsel was provided appellant at such 
times. However, as all such ideitificatio.g. were made prior to 
appellant's presentation before the U. S. Commissioner, one must 
conclude that appellant had no counsel at the time of the five 
pretrial identifications discussed. There is no report of 
appellant ever having waived his right to counsel in the record. 
Indeed, under Miranda v. Arizona, 384 U. S. 436 (1966) (See also 


Escobedo v. Illinois, 378 U. S. 473 (1964), it is the burden, 


a heavy burden, of the government to show such a waiver. 
Frazier v. U. S., U. S. App. D. Cc. No. 21,426 D. C. 


Cir. March 14, 1969. 


Gilbert not only outlaws testimony regarding pretrial 


identification where counsel was not present but also applies 


| 
to in-court identification testimony following a pretrial 


identification at which counsel was not present. 
| 


"Where the prosecution intends to offer only an in+court 
identification, the defense may challenge its admissibility. 
The Court should then, on facts elicited outside of the 
presence of the jury, rule on whether pretrial identi- 
fication by the same eye witness is violative of due 
process or the right to counsel. If violation is found, 


the Court should then decide whether the in-court identi- 


| 
fication is still admissible because it has an independent 


source; indeed, it would appear in the interest of ex- 
peditious judicial administration for such a ruling to 

| 
be made in any event." Clemons, supra, Slip Opinion Pp. 9 
The blatant disregard for the constitutional rights to 


counsel of this appellant, repeated at least five times, con- 
| 


stitutes ample ground for reversal. 


VI. THE JOINDER OF THE OFFSNSES CHARGSD IN THE INDICTMENT 
WHEN COUPLED ‘ITH THE FAILURE TO CONDUCT PRETRIAL 
HEARINGS ON THS QUESTION OF PRSTRIAL IDENTIFICATION SO 
PREJUDICED APPSLL: NT THAT REVERSAL IS REQUIRED. 


In Clemons, supra, this Court explained the procedure to 


be followed in cases where the prosecution intends to offer only 


an in-court identification and there has been a pretrial identi- 
fication. In essence, it is required that a hearing be held 
out of the presence of the jury to djetermine the totality of the 
circumstances of the pretrial identification and whether such 
circumstances were so unduly prejudicial so as to eliminate the 
possibility of an independent in-court identification. As a 
defendant in many instances may not know when a witness has seen 
him prior to trial, -t is obviously the burden of the govern- 
ment to disclose the existence of orstrial identifications 

to the defense and the Court in advance of trial. The record 

in this case shows ro disclosure. 

In disposing of recent cases having similar, but not as ex- 
tensive pretrial identification problems, this Court has taken 
the position that although error may have occurred with reference 
to certain witnesses, the existance of the testimony of other 
witnesses and the fact of a concurrent sentence eliminates the 


need for reversal, said error being harmless. (Cf. Solomon, supra.) 
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However, the present case adds the novel twist of Rule &, 


joinder, and the subsequent instructions of the Trial Judge on 


| 
the issue of identity. No one knows or can know how the| jury 


interpreted the testimony of one witness with regard to one 
| 


robbery and extended the effects of such testimony in considering 


another robbery. Under these circumstances, if the testimony 


of any one witness is so tainted as to be inadmissible, 


appellant 


must be granted a new trial so that if joinder is permitted, the 


jury may only hear and extend testimony that may properly be 


brought before it. 


VII. THE RSCORD IN THIS PROCEEDING IS INCOMPLETE ON THE ISSUE 
OF PRETRIAL IDENTIFICATION. UNLESS THE COURT REVERSES 
ON THE BASIS OF THE FACTS SET FORTH ABOVE, THE COURT 
MUST REMAND FOR THE PURPOSE OF HOLDING EVIDENTIARY 
HEARINGS ON THE FACTS SURROUNDING THE PRETRIAL IDENTI- 
FICATIONS OF APPELLANT. 


In Simmons, supra, the Supreme Court held that the cir- 


cumstances of any questioned pre-trial identification procedure 
mist “be evaluated in light of the totality of surrounding 
circumstances." P. 363. 

In his Motion for Remand, appellant stated that this record is 
incomplete and moved that the Court remand for the purpose of 
limited evidentiary hearings so that the issues presented could 
be examined in their factual totality. 

This Court, in its wisdom, denied appellant's Motion without 
prejudice to the right of appellant to renew such motion in this 
brief. 

Appellant hereby renews such motion for reasons of the grounds 
stated therein. 

Rather than repeat the argument presented in such motion, 
appellant incorporates herein the grounds stated. 

Appellant in this brief has presented to the Court an 
argument based on the record. Appellant believes such argument 


and the facts and precedent cited therein provides ample basis 


for reversal. Nevertheless, appellant has commented on 
pretrial identifications of only five of seven witnesses. 


Appellant does not know, as the record does not disclose, 


whether the other two identification witnesses presented 


by the government made pretrial identifications. If this 
Court is of the opinion that the record does not discidse 
grounds for reversal, appellant urges that the Court remand 
this case for the limited evidentiary hearings requested by 
his Motion for Remand and include in its Order, the require- 
ment that the government disclose whether witnesses Sonner 

and Jones made pretrial identifications of appellant and if 


so, include these witnesses in any evidentiary hearings held. 
| 


CONCLUSION 

WHEREFORE, Appellant respectfully requests that the 
convictions entered against him be reversed. If no re- 
versal is ordered, appellant requests that this matter 
be remanded for limited evidentiary hearings on the pre- 


trial identification issues discussed above. 


Respect fu; y/surmitted, 
if 
J 


Vy 
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